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1N CHANCERY OF NEW JERSEY. 


Between 
Edison United Phonograph 


Company, 
Complainant, 
and. BILL OF COMPLALNT. 
Thomas A. Edison, trading under 
the name of Edison Manufacturing 


Company, and Edison Phonograph 


Works, 


Defendants. 








TO THE HONORARLE ALEXANDER T. MC.G1LL, 





CHANCELLOR OF THE STATE OF NEW JERSEY. 


Humbly complaining shows unto your Honor, your 
orator the EDISON UNITED PHONOGRAPH COHPANY, 2 corporation 
organized under the laws of the State of New Jersey, that 
Thomas A. Edison was the inventor of what is generally know 
as the "Phonograph", which invention is more particularly 
described in Letters Patent of the United States, Number 
0, aac dated February. 19th, 18678, for an “Improvement in 


Phonographs or Speaking Machines,* and upon and including 


which=sinvention Let ters. Patent in many foreign countries 


heve been granted to him, and he wes, and remained until the f 
time hereinafter mentioned, the sole and exelusive owner of 
such patents, patent rights and inventions in all such ecoun= | 


tries, and among other8, in France, Great Britain and Germany. 
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And your orator further shows that by en instru- 
ment in writing, dated March llth, 1890, the said Edison 
duly assigned, transferred and set over unto your orator all 
his right, title and interest in end to the said Letters Pa=- 
tent, except for the United States of America and the Toma 
ion of Canada, but not including the right to use any of said 
inventions and improvements in or in connection with dolls, 
toys, toy figures and clocks. 

And your orator further shows that by an agreement 
tn writing, made between your orator and the defendant, the 


Edison Phonograph Works, executed simultaneously with the 





above mentioned agreement, and dated on the same day, your 
orator granted the said Edison Phonograph Works the sole : 
and exclusive right in all parts of the world, including the 
United States and the Dominion of Canada and all other coun- 
tries, to manufacture for it, and upon its order, for its 
assigns, agents and Jicensees, but en one else, al] in-= 
ventions and improvements appertaining to phonographs, grec 
ophones, phonogreph-graphophones, and speaking machines of 


every kind, and all supplies and appliances especially in= 





vented or created to be used with them, described in or cov- 
ered by the agreements and patents referred to, and the said 
Faison Phonograph Works thereby agreed that it would not manu- 
facture any of the machines, supplies or appliances, which 

it was by said agreement Tisensea to manufacture, for anyone 
except for your orator, and, upon its order, for its assigns, 


agents an@ licensee8s 84 that except as therein providea, 


it would not menufecture any of saiq machines, supplies or | 
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appliances, for sale or use in any part of the world except 


in the United States and the Dominion of Canada; and that it 






) oF otherwise, to prevent any such machines, 


supplies or appliances, which it should manufacture for sale 
or use in the United, States or in Canada from being sold or 
used elsewhere. A printed copy whereof is offered as an 
Exhibit, marked Exhibit A", and filed herewith. 

And your orator further shows that it has had mmy’ 
phonographs manufactured by said Edison Phonograph Works for 
use abroad, and that a great number of said phonographs have 
been used by your orator, or its assigns, in foreign coun- 
tries for purposes of exhibition for hire, and have received 
large revenues from such exhibitions. ; 

And your orator further shows that in violation of 
said agreements, the said Faison and the said Edison Phono- 
graph Works conepiring together have manufactured and shipped 
for use abroad a number of phonographs in connection with, 
and which were to be attached to, an instrument called a 
"Kinetoscopg’, this combinea instrument being called a 
“Kinetophone*, and the said Edison and the fdison Phonograph 


Works propose to ship abroad many other such Phonographs, to 








be used ‘in a similar manner. That on the second day of April, 
1895, “the said Edison and the 8aia Edison Phonograph Works 
shipped at least one kinetophone to the Continental Commerce 
Company, of London, England, end as your orator is informed 


and believes, many other shipments of such kinetophones to 


various countries, and especially to France and Germany, have \ 
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been made, and will be made,in the immediate future. 

And your orator further shows that by en instrument 
in writing, dated the thirtieth day of November, 1892, your 
orator assigned and transferred its patent rishts undor said 
inventions for the Kingdom of Great Britain and lreland to 
a corporation organized under the laws of Great Britain for 
the purpose of acquiring the same, which corporation still is 
the owner of said rights, and your orator is the owner of 
one-third of the capital stuck of said corporation. And 
further, by said instrument in writing, your orator, among 
other things, reserved to iteelf the prior rights to receive 
Twenty-three thousand (#23,000) pounds out of the net pro= 
eeeds to be derived by such British corporation, from the. 
sale or hire by it of the first fifteen hundred (1500) Au- 
tometic phonographs in the United Kingdom of Great pritein 
and Iréland. 

And your orator further shows that e large business 
has already been created in said United Kingdom of Great 
Britain and lreland, and that negotiations are pending for 


the sale of the above mentioned rights in the sale of auto 


matic phonogrephs. ‘That seid shipment and said threatened 
shipments constitute a serious and grave injury to the rights 


of your orator, and that asa result of such shipments said 


negotiations would be broken off, und should further ship- 
ments of said phonogsraphs ena supplies for the seme not Be 
prohibited it will not only be impossible to obtain any re- 
turn for its said rights, but also your orator's interest iis 


said British Phonograph Company will becume valueless. That 
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if said @femdants contime to ship machines, es hereto 
fore, to various forsigm commtries, exclusive of the 
Dominion of Canada, in contravention of your orator's 
rights herein, it will inflict an irreparable injury to 
and heavy damare upon yow oretor, 
And your orator further shows thet the saia 
defendants, While not denying that they are manufacturing 
end shipping phonographs attached to and in mmnection 
with the kinetoscops, for the purpose of use in such 
foreign commties, insist that the phonogrephs which they 


are so manufactvring and shipping for use abroad mre in 


fact mnufactured end shipped for use in connection with 


a toy, within the meaning of the reservation contained 


in the above stated contract, Eut your orator charges 


end insists tht the kinetoscope is not a toy within the 


| moaning of such contract, or in my sense of the word, but 


| is an instrument used for basiness purposas in giving 


or instruction 
ammsemen? 10 the public for pay, md its use is in that 


| respect entiraly analorous to one of the principal uses 


of the phonograph, for which the right therein was con= 


| woyea to your orators; that at the time of the making of 


saoid-contract, the use-of the phonograph in comection 


with toys hed a definite ani well understood meaning, end 


referred simply to the use of emall mda inexpensive 


phonezraphs in eennection with dolls or animals, or othe 


snall articles, for the amisemsnt of childrens and that 


;One Of the well understood uses of the phonoyvaphs at 


that time, which was not reserved,was the use of it in 


comection with exhibitions for tre amsement of the pub= 






























































beon one of the largest and most prositable uses to which 








lis or of individwala, ami the use for this purpose hes { 


it hes baen puts that the kinestoscope has ben and is 
made and used for ths same purpose, and a large wsiness 
is being built up in the exhibiting of the kinetoscope 
either to individuals successivealysthwurh the automatic 
cabingt kinetoscope in public rooms where the same is on 
exhibition, or @lsea in large halls, ‘here the moving 
pictures are throm upon a sereen in the presence of a 
large number of personsg that the kinetosoope is an 


expensive ani alabarate machine, md is advertissd for 





sale at the sum of three hindred and fifty dllare, and 


it is publicly offfred to psrsons who propose to exhibit 


it and make money out of the exhipition of 1%, and @ 
pamphlet publicly distributed, issued by the Kinetoscope 
Company, le agmts for tho Uni tad States and Canada, 
showing the character and purpose of the kinetoscope, and 
the prices at which it is sold, is filed herewith and 
marked Hxhibit . 

And your orator also charges and insists thet 


the kinstophone or kinetophonograph, ‘hich is the cone 


| bination of the phonograph and the kinstoscope, is not a 


toy, but is also used for the purpose of public exmibi- 


tions ter reyonue, oa has been referred to and described 
int pacephie ty issued saree the direction of the @fendant 
Thorns A. Edison, ami with the qprovel of an au togrepic 
letter of his, printed in facsimile, desoribing the 


kinetophone, or kinetophonograph, as an important and 


| veluable invention, md one which would be of sreat 


eee 

















herewith, and is mtitled “History of the Kinetograph, 
Kinetoscope, and Kineto-Phonograph,® by W. K. L. Diokson 
end Antonio Dickson, and purports to have bsen copy~ 
righted by ¥. Kk. L. Dickson, in 1895, not only in fhe 
United States of Amsrica, bot also in Great Britain, 
France, Belgium, Switzerland, Germany, Italy, Denmark 
and Pertugal, and said pamphlet contains a portrait of 
said Thomas A. Edison and e fecsimile of the autograph 
letter above referred to, and also illustrations sho wing 
the character end operation, as well as the results of 
the usa of the kinetoscope, with a description of fre 
kinotoscope and the kinetophone, and their uses and mode 
of operation; and that the preater part of tre article 
published in this pamphlet was published in the Century 
Illustrated Monthly Magzine, in New York, for the month 
of Inne, 1894, together with a facsimile of the seme 
eutog'aph letter and reproductions of many of the same 
etc tions, with another portrait of said Thomes A. 
Edison, and in the said autograph letter attached to 

seid pamphlet end to the said magezine article, Mr. Edi- 
son desoribes the idea of the kinetoscope and the kineto- 
phone in. the opening sentence, seying, "In the year 1887, 
the idea occurred to me that it ws possible to devise 


an instrument which snonld ao for the eve what the phono- 


greph doss for the ear, md that by 2 cOmbination of the 


two all motion and end sound could be recorded and ro= 
produced simltansously," and he also said “The following 


artkele, which cives an able and reliable account of the 
+ » wh 


gorsetion. The authors are 


invention, has my entire én 
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public interest md value, ani the said pamphlet is filed 
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peoliarly well qualified for their task froma literary 
standpoint and the exceptional opportunities which Mr. 
Dickson has had in the fruition of the wrk.” And your 
orator refers to the said article both in the magazine 
and in the pamphlet for a description of the kine toseope | 
and the kinstophone, md fr an account of the various 
importent uses to which it was proposed to put these 
instruments, and fr a comparison between the uses of them 
end the uses proposed and adopted for the phonograph. 
And your orator further shows that from time 
to time various accounts of the kinetoscope and kineto- 
phone have been published in the newspapers, many of these 
publications panhon bine to be, and no doubt being reports 
of interviews with Mr. Edison himself, main these pub- 
Lications it clearly eppears that the kinetoscope and t 
kinetophone were not regarded by Mr. Edison as toys, but 
as important instrurents for public improvement and for 
ecormorcial enterprise; and a scrap book containing clip- 
pings taken from the newspapers, 4s they appeared fom 
time to time, is filed herewith and marked Exhibit . 
And your orator ciarges and insists that it 
is plein from an exeninetion of these articles in the 
peeps’ anda in thera cazine, anda also from the clippings 
from the newspapers, and from an examination of the 
machinos thems:lves, and from Mr. Esison's duclarations 
with respect to than, that the phonograph used in con= 
nection with these instruments is not being used in con- 
nection with a toy, Within the meaning of the reservation 
of the contrect; and that in making and shipping the 
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kinetophone for use sbroad, the defendants are doing se in 


violation of the Tights of your orator under its contrect 
Y EOL, 


Fornzsmich as your oretor can hewa no adequat> 


a ‘ r *} 
reliof, except in this Court, “here such metters are pro- 


berly cognizable -né reltaveble, und to the en@d, thore- 


force, thet the defendants nay meke a full Aisclosure ana: 


discovery of all the mattars eforeszid, according to the 


best and utmost of its knowlrdee, remembrance, informa= 


tion «ng helief, tne full, true, cireet and perfect answer 
make to ull the metters hereinbefore stated and charged; 
but not under oxth, én answer under oath beins hereby 


pressly 
Ai ved; 


ex= 





and especitlly that they mey discover and make 





known how mony phonorraphs and phonorrazph supplies they 


héve ola or shiyoed for use abroed, and to whom, and when 


and for What prices, md ale that the defendants may be 
decread severally to uecount for and pay over the income 
and profits thos unlawfully derived from the violation of 
your orater's rirhts, end mey be restrained from making 


he and supplies for ana parts of 





any shipment of phonorrar 


the sume in conneetion with kinntose 





® or otherwiso, 





anda from mexins eny turther s mts for stele or use in 





any foreign country, ¢xeept the Dominion of Canada, di- 





rectly or ind etly, ang that upon the rendering of the 


decrang above prayod, the aamages your orator has sustained 


by reason of such violution of its richts, may be assessed 


or causad to 





& provisional or pre- 





y injunction aed westreinines the said defend=- 


ants from eny farther violution ef your orator's rights 





penéine this cause, and particularly from making the ship- 


dgie 

















ment of phonographs, or suppliss or appliances for tha 


sama, hereinbefor> mmtioned, and that your ork&tor may 
have such other and further relief as the equity of the 
case mey require, and to your Honor shall seem mest. 

MAY IT PLEASE YOUR HONOR to grant unto your ore 
ator not only 2 writ of injunction conformable to the ‘ 
prayer of this bill, comn:nding the said defendants, their 
servants and azents wholly to desist and refrain from lsaa 
ing, selling, delivery or sahiyvping any phonographs or siap- 
plies for or parts of the same in connection with the Kin- 
etoseope or in the tore of the Kinetophone or Kinstophono= 
graph, or otherwise, direstly or indirectly, for sale or 
use in any part of the wrld except the United States and 


Cansdas, but also a writ of subpoona, Girected to the asic 
: DOSER RE 


SCL 


5 





Thomas A, Edison, trading under the name of © 


5 zph Works, commanding 
facturing Sompeny and Faison Phonosrep . 


4 n= 
them and each of them on a certain day to eppear and @! 


a erfom 
gwar unto this bbll of complaint, and to abide and Pp 


i 5 Gourt 
such omer and decres in the premises, 4&5 to the So 


on= 
shall seem proper end is agrenable to equity and good ¢ 


science, 
A. Q. Keasbey & Sons, 


Solicitors 


& of Counsel with Complt. 
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IN CHANCERY OF 4 JERSEY, 


Between 





Edison United Phonograph 


Company, 
Complainant 


and 
| Thomas A. Edison, trading under 
the name of Edison Manufae turing 


Company, and Edison Phonograph 


Works, 


Oo 00 00 00 00 Ge 20 ce 00 0s 00 00 00 00 oe 


Defendants. 


STATE OF NEW YORK E as 
SS: . 


CITY AND COUNTY OF NEW YORK 

THEODORE SELIGMAN, of full age, being duly sworn, 
} on his oath, says that he is the General Counsel of the FRdi- 
son Bnited Phonograph Company, the complainant in this suit, 


and has had charge of its business since its orrganization; 


the said bill is true to the best of his knowledge and be= 


lief; and in particular deponent says that said Thomas Alva 


Edison are coat into @ contract with the Edison United Pho-= 


nographe Bompany? Bearing Gate the llth dey of March, 1890, 


SBR? Ser ¢ 
sontaining the provisions set forth in the bill of complaint, 


and that the printea copy, marked as an pmavicl and filed 


with the bill, is a trae copy of said ag 


itselr being nor in the possession of the agent of the com= 





Raym 


that he has read the above stated bill of complaint, and that 


reement, the agreement 
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pleinant in Envland, and of )r. Ediven himself. 

That the complainant made 2 license agreement to 
and with the defendant, the Ldison Phonograph Works, dated on 
the llth day of March, 1890, containing the provisions set 
forth in the bil] of complaint, and that the printed copy 

of said arreement, filed with the dill as an Exhibit, ‘is a 
true copy of ssid amreement, the original boing in the hands 
of the agent of the complainent in Englund, and in the posa- 
session of the Eaison Phonograph Works, defendant herein. 
That deponent, having learned that the defendant 
Faison Phonograph Yorks was manufeeturing phenographs for the 
purpose of using them in curmcetion with the kinetoscope in 
jurope, under the direction of Thomas A. Edison, and being 
satisfied that this was true, wrote the folleving letter to 
the defendants; on April 24th, 16953 

®ve hereby serva you with notice of our objection to 


the sale either direetly or inal reetly of any phonographs or 


phonograph parts to Hr. Gladstone or MeGuire & Bancus, &8 We 
are informed that they are ensased in shipping the samo to 
Rurope. 

We have also received information that you propose 
shipping a number of kinetophones, and we object to such ship- 
ment as far as the phonographie portion of this instrument is 
concerned. 

You have no right=to manufacture er ship phonosraphs 
except by order of the=Recoiver and ourselves. The Recciver 


is not interested in the kinetophone, end such shipment would 


only be for use in our territory. We bog to remind you that 
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the restraining order affecting the shipment of phonographs 
or graphophones either ‘directly or indirectly to foreign 
countries is still in force, the disobedience of which would 
be contempt of court, and if we find that you have made such 
shipment, in spite of our warning and objection, we shall do 
our utmost to have the court inflict the fullest penalty up- 
on you for such cuntempt.” 

Whereupon Richard N. Dyer, as Counsel of the seid 
Edison and the said Edison Phonograph Works, stated to do-= 
ponent that the defendant Faison claimed that the kineto- 
scope was & toy, within the meaninc of the ahove mentioned 
contract of March llth, 1590, and that the said Edison pro-= 


posed to continue shipping kinetophones, and thereupon wrote 
. ° eS 
the following letterito Reponent, on May 15th, 2695: 


"With regurd to the shipments of kinetophones abroad, 


I beg to inform you that one of such instruments was shipped 


April 2, 18695, to the Continental Cormerce Co., of London, 


Englend. This wos the first shipment, as 1 understand it, 
and ‘will enable you to commence your procecdings. You can 
allege such # shipment and the fact will be admitted." 

Your deponent further says that the kinctoscope is 


an invention, which consists of a machine or appliance for 


the taking of a series of instantaneous photographs of mov- 


ins objects, and another machine wherein said photographs are 


mounted and rapidly Fevolved, so 





as W reproduce the aypear= 





anee ie movins object That the kinetophone is desisned to 


the result of the phono 





combine this result with sph, bY 


operating this machine syncnronéS@ly with the phonograph, 
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so that the phonograph shall record the sounds which accompany 
the appearance of the moving objects, and shall reproduce the 
sounds in connection with the reproduetion of the apjearance 
of the objects; so that by means of ths combined machines, 
constituting the kinetophone, there can be preserved and re- 
Produced any event to which the combined instrument hes been 
directed. 

Your deponent further says that is true that ale 
thoush the complainant has assigned its patent rinhte under 
said invent ions for the Kingdom of Great Britain and lreland 
to a corporation there orranized, and that eaid corporation 
is still the omer of said rishts, the complainant ie the 
owner of one-third of the capital stock of said corporation, 
and in the instrument of transfer, reserved to itself the 
prior rights to receive 525,000 out of the net proceeds to 
be derived by such British corporation, from the sale or hire 
by it of the first 1500 automatic phonographs in said United 


only a few of which have been sold or hired there, 
xingdon, and that a larrze business has been created in said 
rAN 





Kingdom, and that nesotiations for the sale of the above 


mentioned rights are pending with respect to automatic pho- 
nographs, as stated in the bill, and that it is true that the 
shipment by the defendants of phonographs for use in the 


United Kingdom of Great Fritain,- and other foreign countries, 


and the danzer of fature shipments, constitute a serious and 


areve injury to the rights of the complainant, not only 46 & 


stockholder in the Enzlish Company, but also as owner of the 


i S and 38 
prior richts reserved in the automatic phonograph, 


usiness in 
the owner of phonographie rignts, patents and bus 
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all parts of the world outside of the’ United States and 
Canada and that there is great danger that as a result of 
such shipments the negotiations above referred to will be 
broken off, and that if phonographs and supplies can be 
shipped fran this country by the defendants or others, it 
will be impossible for the complainant to obtain proper 
value for its patents and patent rights, or to make sales 
of phonographs, or to lease phonographs at their proper 
value, of obtain any adequate rental for its rights in 
said invention in such foreign countries; and this depo- 
nent further says that it is true that the said defendants 
do not deny that they are mmufacturing and shipping pho- 
nographs to the United K¥ngdom of Great Britain and Ire- 
land, and other foreign countries. 


Sworn to before me this 
Theodore Seligman. 


S3lst day of May, 1895, 
Witness my hand and official seal, 
(L.S.) Charles Taylor, 
Commissioner for New Jersey, 


At New York City, New York. 
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IN CIATICERY OF NEW JERSEY, 
Between ) 
Edison Uni tea Phonograph ) 
Company, ) 
Complainant, ) 
and ) 


Thomas A, Edison, trading under) 
the nane of Edison Mamfactur« ) 
ing Company, and Edison Phono-~ ) 
graph Works, ) 


Defendants, ) 


STATE OF NEW YORK 


CITY AND COUNTY OF NEW YORE 


CHARLES L. MARSHALL, being duly sworn, says 
that he is a resident of the City of Newark, New Jersey, 
and that he hia been engaged in the phonograph wisiness 
from July, 1889, dow to August, 1894, and that he is 
thoroughly cognizant with all matters relating to said 
business, both from his experience and by frequent con- 
sultation and conference with other parties actively 
engaged in the phonograph tusiness, That he was instr 
mental in placing eight hndred phonographs to the pub= 
lic, and that all of than were used for amusement pur- 
poses. Thene machines were so placed by him under li~ 
cense of the North American Phonograph Company, the New 
England Phonograph Company, the New Jersey Phonograph 
Company, the New York Phonograph Company, and the Auto= 
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matic Phonograph Exhibition Company, ‘That these machines 


were either used for purposes of entertainment in private 


| houses, or were leased 60 exhibitors who traveled around 
the country and showed the same to large audiences, or, 
in the shape of automatic coin slot machines, were sta~ 
tioned in various places of amusement and in public 
thoroughfares. That the commercial use of the phono» 
graph throughout the comtry during the period in which 
deponent was engaged in the wetness was, mdhes been a 
comparatively small one, 

That dring the years of 1889 and 1890 deponent 
had active business relations with the officers of the 
| Edison Phonograph Toy Company, a corporation which omed 
the phonograph rights of Thoms A. Edison as far as they 
related to dolls, toys and toy figures, and aften gave 
technical advice to the officers of said company wi th 
regard to the manufacture and improvement of phonographs 
for such purposes. That he was thoroughly acquainted 
with the purposes for which said Company was formed, and 
for which their phonographic rignts acquired from Edison, 
limited as above mentioned, were to be used. That the 
sole use of the phonograph in, or in connection with dolls 
toys or toy figires, was the insertion of a minute phono~ 
graph in a doll, or sane other form of children's toys, 
such as animals, from which sounds could be expected. 
That fhe phonograph manufactured, amd intended to be 
menufactured, for said purpose was 4& xoaxkk much simpler 
and cheaper grade than the standard phonograph, such as 


was used for ammsement and commercial purposes. That 











| the sounds reproduced from said phonographs were low and 
| =2= 
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indistinct, and such Phono¢raphs Would have been abso lute ~ 
ly insdeqate for the éeneral amsement Purposes for 
vhich Phono graphs were commonly used, That the employ~ 


ment of this Simple and inexpensive machine was the sole 


Sworn & Subscribed this 


| 
| 
fifth day of June, 1895, Charles L, Marshall, 


} before me, 
i 

I Frederick W, Keasbey, 

| (L.S,) Notary Public, 


New Jersey, 


* 
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AGREEMENT made this seventh day of April, 1898, between 
EDISON UNITED PHONOGRAPH COMPANY, INTERNATWONAL GRAPHOPHONE 
COMPANY, EDISON PHONOGRAPH WORKS and THOMAS A. EDISON. 


WHEREAS, the following suits are pending in the New 
Jersey Court of Chancery and in the New Jersey Supreme Court 
the deposition of which is controlled by the parties hereto 
to wit:- 

Edison United Phonograph 
Company, 
Complainant, 


Court of Chancery 
and 


Docket 3, page 426, 
Edison Phonograph Works, 
and the North American 
Phonograph Company, 
Defendants 


Thomas A, Edison 

New Jersey Supreme Court 
On Contract 

Docket 4, page 3. 


vs 


Edison United Phonograph 


International Graphophone H 

Company : New Jersey Supreme Court 
3 In Tort 

vs : Docket 4. page 1. 


Thomas A. Edison. 


George E. Gauraud and 

Thomas A, Edison, 
Complainants Court of Chancery 

and Docket 4. page 63. 


The Edison United Phono- 





ran, President, George N. : 
Morrison, Secretary, and : 
Henry Seligman Treasurer, Hl 
and the International Graph” : 
ophone Company, ¥ 2 
Defendants 


Raymond R. Wile 
Research Library 




















Thomas A. Edison and 
George E. Gauraud, 
Complainants. 


and COURT OF CHANCERY 
Edison United Phonograph 
Co., Thomas Cochran, Bhomas 
Dolan, Henry Seligman, D. 3 
Willis James, Henry @. Marquand: 
Dorias 0, Mills, Alfred 0. Tate: 
and John Searles and: fhe In- ¢ 
ternational Graphophone Company: 
Defendants 2 


Docket 4. page 64 





Edison United Phonograph Company 
Complainant 
COURT OF CHANCERY 
and 
Docket 4, page 191 
Thomas A. Edison and Edison 
Phonograph Works 


oe oe 00 we ee ee ot 


In consideration of the sum of one Dollar, paid by 
each party to the other, and the mitual agreements herein 
contained, it is hereby agreed as follows:- 

Le. The above entitled suits now pending in the 
Chancery Coutt of New Jersey and in the Supreme Court of : 
New Jersey shall be discontinued or dismissed without costs 

1l. Thomas A. Edison shall pay to the Edison United 
Phonograph Company the sum of Two thousand Dollars ($2,000.) 
immediately upon the distribution of the assets in the hands 
of John R. Hardin as Receiver of the North American Phonor” 
graph Company. 

TL. The parties hereto shall themselves execute and 
deliver, and shall cause their solicitors in said suits to 


sign and present to said Courts the necessary papers for 


carrying out the purposes of this agreement. 








(L.S. 


(L.8.) 


(L.S.) 


By Jno. E. Searles 
President, 
| Attest 
@.N.Morrison 
Secretary 
"EDISON PHONOGRAPH WORKS 
By Thomas A. Edison 
President. 
Attest 
J. F, Randolph 
Secretary 
































lv. Edison United Phonograph Company shall withdraw 
or release its claim filed with John R. Hardin as Receiver 
of the North American Phonograph Company, and shall consent 
to the dismissal, without costs to either aparty as against 
the other, of the appeal from the disallowance of said claim 
by said Receiver. 

SIGNED, Sealed and Delivered, the day and year first 
above written. 
Edison United Phonograph Company, 


By Jno. E. Searles, 


Attest | President 


@. N. Morrison. 
Secretary 


INTERNATIONAL GRAPHOPHONE COMPANY 


Witness to signature : 
: THOMAS A, EDISON. 
of Thomas A, Edison 


W.S,Mallory 








! In Chancery of New Jersey 
| Between 


| Bdison United Phonograph Company 


Comp] ai nant 
and 
‘Thoms A. Edison, trading under 
the rame of EDISON MANUFACTURING 
COMPANY, and EDISON PHONOGRAPH 
) WORKS 
| . Defendants. 


AFFIDAVIT OF MR. EDISON. 


' State of Nev Jersey : 


| County of Essex : ss. Thomas A. Edison, being duly sworn, | 


| 

| deposes and says as follbws: 

I have read the bill of complaint 

: in this case ani the affidavits of Theodore Seligmn, Charles 

| L. Marshal and George N. Morison. 

In 1888 the North American Phonograph Company was at 
| ed to handle the phonograph business in the United states and | 


Carada, and in 1890 the Edison United Phonograph Company was 


| 
| 
i | organized to handle that business for all other countried. | 
| The belief was that the great field of usefulness for the pho- 
? nogreph ari that which waranted the large capital of tlese 
companies was the employment of the phonograph in business 

houses, by professional men, authors am others for ——, 


| Purposes, to take the place of stenographers and —r chon} 


| and ever ready apparatus for recording ami reproducing dicta- 


Raymond R. Wile 





‘tion. This was the commercial use of the phonograph, am to 
developing that use the eiforts of the two companies referred 
ito were entirely directed. The use of the phonograph for 
amusement purposes was considered of little or no value by the 
"promobers of those companies ani has always been discouraged 
by the companies themselves. It was thought to be a use based 
pen the novelty of the phonograph which would soon pass away, 
| and would be a business too trivial in importance to warrant 

| the serious attention of bus ines men. 

In my contract with the Edison United Phonograph Company 
|I reserved the amusement feature of the business. It is per- 
haps true that that broad idea was not aptly expressed in , 
| view of the subsequent developement of the business, but our 
i views at that time were that the phonograph would be used for. 
i 
| 


amusement purposes in connection with figures, either picto- 

{ rial or tangible, and would furnish the words or music, or 
both, which would properly accompany the figures, amd conse- 

, i quently in reserving the use of my inventions and improvements 
! in or in comection with "toy figures" I considered that the 

+ ground was adequately coveral. 

The words “dolls*, "toys", “toy figures" and "clocks" all 
had an independent significance. For clocks, it was always my 


1 





intention, and had been so stated long prior to the contract 


iin question in various publications, to use the reproducing 
elements of the full-size phonograph to call out the houss in 
place of or in conjunction with the ordinary striking of the 

“hours, or to play a tune as the clock strikes, thus replacing 


the "chimes", or to both call out the hours ami play a tune. 


| Raymond R! Wile 
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The use of the inventions "in or in comection with" dolls 
is a clearly expressed reservation, coverirg a doll figure 
which may enclose the reproducing phonograph directly within 
‘teal or the reproducing phonograph may be located in a base ~ 
‘upon which the figure is placed, in a doll house in which 
bist are arranged, or in numerous other ways. : 
‘connection with "toys was intended to cover a much wider 


The reservation of the use of the inventions "in or in | 


Lromd. Under this reservation, the reproducing phonograph 
might itself be made of small size and used as a toy music | 
box or toy-speaker without putting it in relation with other 
parts, i. e., it might be mide as a toy itself, or it could be 
sed either full-size or in minature in connection with the ' 
i kinds of toys known at the date of the contract or | 
pubsequontly produced, and including the multitude of “auto- 
wnat io" or moving toys, some cheap am others costly, the mnu- | 
feo ture of which forms a large industry in some parts of 
burope. 

| The reservation of the use of the phonograph in or in 
ponnection with “toy figures" was intended to have a still 
wider significance. The word "toy" was used in the sense of 
"initation* or “artificial”, as distinguished from "natural". 
Tho reservation was intended to cover the use of the phono- 
greph far amusement purposes in or in connection with figures, | 
whet her tangible or only pictorial, and of all sizes. My 
idoas-on this subject of a date long prior to the contract 
inder discussion in this case, covered many forms of figures. 
One plan I had, was a figure representing the leader of an 
orchestra swinging his baton ani mounted upon a box or base in 
which the revrodueine nhonosranh is laratea the nhanacmonh | 


} Raymond R. Wild 
] Research Library} 
| i 


am baton being comected together or timed to work in unison.) 
iH | 


| Another plan was a full-size or part size speaking or singing 








; figure with the phonograph located within it or in the base on 
| which the figure stands. Such a figure was to have the jaws 
am lips move so as to produce a mural effect. I made mny 
i experiments looking towards accomplishing this result, by con- 
necting the javs and lips with a recording point so that as 
the record of the voice was meds on one cylinder, the move- 
t ment of the jaws and lips would be recorded on another cylin- 
dor, amd from this laiter record the jaws and lips of the fig- 
i | ure were to be operated by a  suitab. le mechanical connection. 
| j 2 could mention many ideas I had in this and similar direc- 
' “tions, and I have made many experiments to carry them out. | 
| It will te understood that in all these reserved uses, 
i only the reproducing elements of the phonograph are employed 
i The complete or commercial phonograph has also recording de- | 
vices.and is desigred both to record and reproduce sounds. 
In the developement of the phonograph business, and with+ 
; in the last two or three years, the use of the phonograph for 
exhibition purposes has become of importance. For this pur- 
pose an ordinary phonogreph is provided with a rusical or 
speaking record and a small fee is clurged to each person who, 
tienene ze it, or the phonograph is mounted in connection with 
a coin-actuated attachment for starting its motor. The latter 
i is — as the”automatic” or "nickel-in-the-slot" phonograph 
Although this is a use of the ee phonoryaph which I 
consider within the sjirit of the reservation of my contract 
with the Edison United Phonograph Company, yet the instrument 
being used aléne and not in connection with any “figure", tT 4 
have rever questioned the right of that company to this usesme wile 


Research Library 


The Kinetophone which the complairant seeks to enjoin 

me from shiping to foreign countries, is the "kinetoscope” 
with a few parts of the ph onograph attached to it so as to 

enable music to be givan accompanying the minature dancing 
\figures or other movement which the kinetoscope displays. The 
| phonographiv attachment is only a fragment of a complete or 
| commercial phonoyrayh, without motor of its own but driven by 
| the motor of the kinetoscope, and having none of the recording 
| devices of the phonograph; it is capable of no other use ex- 
| cept to accompany the figures of the kinetoscope. The kinet+ 
‘oscope itself is a mere toy and has alvays been so-considered 
‘by me, ard by many others, as will appear from the numerous 
|accoumts of the device which have appeared in the newspapers. 
{I attach hereto a few of the hundreds of cli pings in ry pos- 
| session showing this fact. | 
" The *kinetograph", which is an instrument by which 
| photographs of moving objects can be taken in rapid succes- 

| sion, is a somewhat complicated and delicate apparats and 
‘requires an expert to hanile it. That instrument I do not | 
‘consider a toy. It embodies whatever there is of merit in | 
‘the entire subject am is a highly useful apparatus. 

i The kinetoscope, however, is only an improved and prefec- 
ited zoetrope far displaying the kinetographic pictures. The *| 
strips upon which the pictures appear carry a series of pho- 

‘tographs of a moving obj ect, each photograph being only 
three-quarters of an inch long. The kinetoscoye moves one of | 
| these’ strips rapidly past the eyepiece of the instrument so 
‘that, the pictures blend one into the other ami produce the im- 
| pression of continous motion. This is just whet is done in 
la crude way by the zoetrope. The principal differences be- 
itween the two, are that the zoetrope is moved by hand, while 
‘the kinetosc ope has a motor for giving uniform motion, and the: 
‘pictures in the kinetoscoj)e are more numerous and hence pro- © 
‘duce a more perfect effect. But these differences are all- 
within the principle of the zoetrope and are sich as would 
naturally be recognized as required to make a good zoetrope.- 
|The zoetrope has always been considered a toy. I attach hereb: 
to a copy of the description of the zoetroye® amd of sore toys | 


jot other rames employing the same principle, taken from Knight 
‘Mechanical Dictionary. The sameness of the kinetoscope am pb 
Iroetrope has been remarked by the mwspaper writers, as will | 
‘appear by the clippings already referred to. The kinetoscope | 
‘is no larger than the zoetrope, the pictures of the former be-| 
‘ing actually smaller than usually employed in the latter. 
: For the reasons I have given, I have always considered 
‘the kinetophone to be within the reservation of my con- | 
itract with the Edison United Phonograph Company. The kineto- | 
| 

Reswuch iby 


‘scope, in connection with which some parts of the phonograph 
| 

\ are used to constitute the kine tophone, is a "toy" and is 

\ 
i also an instrument for displaying"toy figures" an! comes 


| within the field of amusement which I reserved both by the 


| spirit and the letter of the contract. 





The statement made in the moving papers that the com- 
| Conroe rab] 
[pPlainant expects to secure a Store amount of money from the 


I 
pale of aut matic phonographs in England by the English Com- 


pany which owns the rights for that company, anl that the sal-~ 


OF kinetophones in England will interfere with that business, 


consider disingenuous and misleading. In the first Place, 





| the two instruments are not competing instruments, and the 
ii 


| sale of kinetophones inauces the sale of phonographs rather 


| than prevent it. In the second place, neither the complain- 





| ant nor the English Company referred to has made any effort 


to exploit the phonograph for amusement purposes. 





Since the date of my contract with the complainant, the 


i] 


| 
i 
| Works, fifteen hundred phonographs, an: these I am informed 


and believe have practically all be taken by the English Som- 


complainant has only ordered from the Edison Phonograph 


| pany. This total number of phonographs was ordered by two 
i i 

i orders, the first order beingfor one thousand and the second 
i} 


order for five hundred machines. These orders were filled i- 
\ the year 1893 ani in the spring of the present year respect- 


ively. The first order included two hundred and fifty re- 


producing phonographs designed for exhibition or amusement 


purposes, One hundred automatic phonographs for the same pur- 
Il 
pose am six hundred and fifty commercial phonographs. 


Raymond R. Wile 
Research Library 


i} 
{| Subsequently the English Company ordered from the Edison 


j 
| Phonograph Works the necessary parts to change one hundred 
i 


of the two hundred and fifty amusement phonorraphs into mach- 
\ 

| 

jines which would record as well as reproduce. 


{ What became of the one hundred automatic phonographs 
I 


i I do not know, but I have never heard that they were put into 


| use. I have reason to believe they have not been, because 


the complainant and the English Company have always refused | 


to sellmtheir phonographs although I have repeatedly urged i 
them that that is the proper way to carry on the business, 


‘ami it has never been possible to carry on the exhibition 


business by renting machines. 
The second order before reférred to was, for five 


hundred commercial machines. Neither the complainant nor 


the English Company has ordered a single automatic Phonograph | 
; since the order filled in 1893 for one hundred of such mach- 
| ines. If these Companies had made any proper effort to in 
| troduce these automatic phonographs, they could indoubtedly 
i 

have disposed of several thousand machines. Consequently I 
consider the reference to automatic phonographs in the mov- 
i ing papers, and the assertion that the sale of kinetophones 


| 
lin England will interfere with the sale of automatic phono- 


j 
i graphs by the English Company, as disingenuous ami mislead 
ing. 

Another statement of a similar character in the moving 
papers and made in the same conrection, is that at the date 
of my contract with the complainant, one of the principal 
uses of the phonograph was for exhibition purposes. The fact 
is that that use of the phonograph amounted to little or H 

| \ 


} Raymond R. Wile 
t Research Library 


; nothing in March 1890, and has been entirely developed since. 


i 


i 


All the rights of the Edison United Phonograph Company 


in the contract with me so far as it relates to England and 


all its rights in my English patents, including the manufact- 


| uring rights under whose patents formerly held by the Edison 


i 
ii 
i 


| 


i 


Phonograph Works, have been sold and assigned to the English 


Company. The Edison United Phonograph Company is only a 


‘stockholder in that Company. Besides this, it is my belief, 


based upon facts I have already stated, that the plan of the 


complainantand the English Company to market automatic phono- 


i ince. 
graphs in England has LoRE{been abandoned. I do not see, 


\ 


i 








i 
i} 
if 


i} 


; therefore, what right the Edison United Phonograph Company | 
| has to obtain an injunction against shipring phonographs in 


| any form into England. 


Further than this, the sale of kinetophones in England 


cannot interfere with the business of the English Company. 


That Company is not in the business of supplying such in- ' 


; struments itself and is not in position to supply the de- \ 


mand for them. 


In closing this affidavit, I wish to state that I con- 


equitably 
sider that the complainant has not dealt,with the Edison 


Phonograph & Works’--and myself in the handling of the forein | 


phonograrh business. That company has always refused to 


| sell phonographs and instead of actively promoting a commerc- 


jial business as contemplated by the contracts has devoted it- 


| 
| 


| self to efforts to sell territorial rirhts. The result has 


been that the foreipm business has amounted to very little. 


Raymond R. Wile 
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Besides this the failure to sell machines and properly ex- 
| ploit the business has resulted in the forfeiture of many of 
my patents in foreign countries. Some of the French patents | 
i have recently been decided by the French Court to have been ; 
i so forfeited. The course which the complainant has pursued 
has not only resulted in the failure to make profits out of tb 
the enterprise, but has greatly reduced the value of the yeep 
| erty, which I turned over to the complainant for an interest 
i /in its capital stock. Besides,this, I have carried on the 
| Bdison Phonograph Works at a considerable loss, in expectation 
of a large foreign business which I was lead to believe would 
be secured from the representations of the promoters and man- 
| agers of the complainant. At the present time the phonograph 
| pusine’s of the whole world outside of the United States and | 
| Canada is locked up and practically unused by the complainant. 
This has not only resulted in serious loss but also in 
considerable embarrassment to the Edison Phonograph Works, be- 
| cause merchants in foreign countries seeing a demand for phono 
erephs which the complainant refuses to supply, purchase pho- 
_nographs through dealers in this country; aml the complain- 
ey erroneously claiming that the Edison Phonograph Works has 
i | conspired with others to produce this result and has pursued 

“the Edison Phonograph Works with harrassing and expensive lit- 
| igation. 
Subscribed and sworn to B Thomas A. Edison 
before me this 17th day of : 
June 1895. 

Rich. N. Dyer 
Notary Public 


(SEAL) State of Ney Jersey | 
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United Siates of America : 


| State of New Jersey 7 


County of Essex : I, HOWARD W. HAYES a Notary Pub- 


lic in and for the State of New 


| Jersey do hereby certify that fhe foregoing is a true copy of 


an affidavit made by Thomas A. Edison and now on file in the 


| office of the Clerk of the Court of Chancery of the State of 


New Jersey. 
Witness my hani am official seal this twenty first day 
of June Eighteen hundred and ninety five at the City of Nevar 


in the County and State aforesaid. 


(See ) Worm ALU Gagan 
; Wotan Cable 


a ae 


a 
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In Chanesry of New Jorsey 


| Between : 
| Edison United Phonoyra;h 3 
| Company : 
H 


Complainant : 
and r On Bill &. 
| Thomas A. Fdison & al. : Dermrr ere 


j Def anda nts : 














The demurrer of Thomas A. Bdison one of the defendants | 





ito the bill of complaint of the Kdison United Phonograph Com- | 
pany complainant. 

This defendant by protestaiion net confessing all or any 
vor the matters and things in the complainant's bill of com- 
Plain contained in such manner end form as the sane are thore 


vin set forth and alleged doth demur thereto, and also doth de- 
“mur to 4e mich and suc!; part of tl:e said bill as secks that 


‘this defadant may answer und set forth for what price he has 








i 
{| 
| sold and shipped phonographs and phonograph supplies for ae 

$3 a tea 
| abroad and prays that this defendant may be acoreed ¢ he? a0- 


i | count for and pay over the income and profits derived ‘tren | de 

j alleged violations of the said comp einants right and preys m 4 
| thet the damages that the complainant has sustained by reason 
| of the allgred violations of the camp aainent’ s rights my be | 


“asses sod or cause to bez essessed; anc for cause of demurrer 


+ 4h 


|tnis defendant shows that it appears that the same && is ex~ 
hibited against defadant end the other party deferdant name | 
theein for distinct matters and cases, in several whereof, as 


j appears by said bill, this defmdnt is not in any manner into 
lhe Oo R 








| rested or concerned, and that the said bill is altogether 
|multiferious. = 
I Amt for further cause of danurrer this def endnt shows | 


|that the corporation organized under the luvs of Great Britain) 
jend in seid bill referred to as “a corporation orgznized under| 
i the lars of Great Britain", “such British corporation" end 
}said "British Phonograph Canpany* should be made a party to 
| 
And for a further cause of demurrer this defendant shows | 


jsoid bill. 


|that tha complainant has not in said bill stated such a case 
las entitles it in this Court to any discovery from this defond 
jan or to any relief against him as to the matters contained 
in such bill or any of such matters; nor has it in said bill 
istatod such a case as antitlos it in this court to the said 
discovery above specifically referral vo from this defendant, 
jor to the relief above specifically reforrai to yainst him, a 
les to the matters contained in said bill. 

| Wherefore and for divers other gvod causes of demuirer 
appearing im the said bill this defeidant doth demur thereto | 
and humbly prays the judjment of this iionorabie Court whether | 
ihe should be compelled to make any further or other answer to | 
the said bill or to such pact therewf as is demurred unto as | 
aforesaid, and prays to be henco dismissed with his costs and | 


charges in this behelf most wrongfully sustained. 














Solicitors of Def enuiznt 


Of Counsel. 





% 
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| Between 


iGison United Fhonograrh Company 
Complainant 


ON BILL &c. 
Answer ot Kdison Phono- 


Americsn Phonograih Company, 
Defancant. 


graph Works. 


we ee Se SS SS SS 


The answer of Edison Phonograph Works one of the 


| 
above named defemiants to the amended bill of complaint and | 
| 


supplemental hill of canplaint of Rdison United Phonograph 





Company, complainant. | 


| 


This defendant for arswer unto so mich of the amended 
| 


bill of complaint and supplemental bill of complaint of the | 
| 
| Edison United Phonograrh Company as it is advised is necessary 


/ ~and 
Fdison Phonogravh Works and North 


| oe advisable for it to answer, answering says: H 





| 
That it admits that Thomas A. Edison was the in= | 
| ventor of what is generally known as the "Phonogre:h", which) 


invention 1s more particular ly describea in letters patent 


| 
| 
lof the United Statas No. 200,521, dated February 19th., 1678 


for an "Improvement on phonographs or spenking machines," and 
| 


, upon and ineluding which invention latters patent in many 
toreten countries have been granted to him and that he was and 
revained until the transfer to the said complainant in said 


hill mentioned the sole and exclusive owner of such patent | 


rights, and inventions in divers foreign countries, including 





France, Graat Oritain and Austria. 


And this defendant further answering denies that 


Thomas A. Ed ison ever transferred any right, title or interest 





nor to th “Said Patents or any of them to Jesse H. Lippin- 








| cott or the North American Phonograrh Company. 





f And this defendant further answering admits~thet 


| by an instrument in wri ting dated the first day of August, 
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2 
| 1488.4 e 
1528 by-an-instennae gq writing dated the firatday of AN 








18°8 Tesse 7, Lipraneott and the North American Fhonograrh | 
prin r 

F abi o, an exclu- 

Company Granted, as far as they were abis so to ao, u 


nt to manufacture rhonograrhs and 








Siva license to this defanda 
supplies for sale and use within the United States, and that 


the North American “honogrsa:h Company by its contract dated 





August Ist, L&58 covensntad thnt it would not seil phonographs 
for use in the cvuntries other than t o United Siates and 


Canida, nor interfere in any way with the foreign husiness of 





seid Hiison, but this defendant insists that the said covenant 
| 
is contrary to public policy and in rastraint of trade ard yas 


and is unlawful. 





And this ts that by 





Aefendant further answering a 
the said agreement of August lst, 1686 and a supplementary 


agreement of Octoher 10th, 1885, the exclusive right to manu- 





feetucs phonograrhs for export was confirmed in this defendgnt. 
And this defendant farther answering admits thet on 
or ah.ut the eleventh day of ‘arch the ssid Tdison by on agree- 


mont in writing, © 2a to the compleinsnt sazia letters 





patent in certain foreign companies and the ood will of his 





| 
business in certain foreign countries, and this defandand ask 
that siid contract be produced in thia court for greater cer= 


tainty; but this dofendant denies that by virtue of this agree- 





ment any right in the said ccvoncint made to tha said Edison|hy 
the ‘Torth Amarican Phonograzh Sompany passed to the Complainant 
or that sad covenant 1s assignable by the sata raison, ard 


this defend=nt Insists thot it wes a personal covenant with| sea 





seid Edison and anforcen’te only by him. 





and this detondant further answering 3 that it} 


ndnits thet on or chont “areh llth, 1990, te Internati onal 


Tomrcay granted or attoupted to grant to the can- 
: : | 
plninant certain lstters patent in forsign countri7s in rela- 
| 
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tion to graphophones ang speaking michines “2G ti 


moe than in t51s country ser use abroud, ami tiis defendunt 


preys that the said agreawnt may be proaguced in this court 





for greater certainty. 


ts that 





Ard this defendant further answering ¢ 





by & certain sgreanemt in writing tne canplainent granted t 
£ 5 





deferfant tte exclusive right in all farts of the world 
to manufacture 2a° it all inventions and improvements appors 
teining to phonogrephs, phonoy raph-grayhophones end speaking 
machines of every king and 211 specisl supplies and cpplinn¢es 


therefor, and tht in said agree: this defendant agreed that 
7 b 6 








& would not manufacture any of s: aS, suiplies ond 


| arpliances (execapt as in ssid sgreenent excepted) which it was 
| by ssid agreement Licansead to manufacture, fcr any one except 


| whe complaines:t andi its Licensess for sale ang use in any pert 





of the world oxcept the ited Statos a 





da; «nd that it 


would use its best enaeavors either by sgraements or si itable 








marxs, ur otherwise, to prevent any such machines, surrplies 
and appliances manufsctured by it For usa in tia United States 
f and Cananda From being sold cr used elsewhere. 


s thet the 





Ana this defendant further a swering 





complainant has sola all its right, title and interost in s#id 


letters patent and said bisiness in the Mingdom of Great Frit- 
| 





ain ind Trelend svd t*e Empire of Garmany to ccrrorations or= 
gunized under the Laws oF said countries respectively end thet 


it has no interast in ts said letters patents in said can- 





\ 
| 
| 

tries, and that it has no standing in this court to ohject to 
| 


tha shipment of phonographs or othor talking m 





ichinos or sup- 
| 


} Plies or g 





horhones to any person in countries other thon) 
| 


| 
' the United States and Canadz, except thecanpivinout, or vron 


| the complainants order, 40 its asaigns, Jicensess or agentsa\ 


And this defendant further answering sdmits that gt 
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aged such sales or shipments. 


ay ee ee — 


4 
| the time of tha exhini ting of 


| of complaint Thomas A. Fdison was the President of this ae- 


the canpleinant’s smended bill) 


fendant ami of the North American Phonograph Company, and algo 
was a stockholder in both canpanies, but this defendant denies 
that the satd companies were under te s2-e management and 
control and on the contrary, it insists that each of said 
companies then was and n2lways had been under the management and 
control of its respective board of directors. And this de- 


fondant dentes thrt it ever directly or indirectly made or 
shipped, or caused to he made or shipped phonographs or grepho- 
phones or their supplies to customers inforeign countries; or 
that 1t ever made, sold or celivered or conspired to make, 
sell or deliver such machines or surplies to dealers in the 
united States of Canade for the prrpose of being shipped to 


foreign countries othernthan Candda or that it ever ercour- 


And this defendant further answering says that it 
has no knowledge as to what effect such shipments would have 
upon any intended sale of any pretended rights of the complain- 
ant, and it denies thet it hes ever contravened any rights of 
the complainant or that it has by any breach of contract in- 
flicted any damage upon the canplainant. 

And this defendant further answering admits thet 
upon the filing Of the said amended bill an order to show 

causa whay an injunction should not issue was made with an 
adinterim restraining order as set out in ssid surplemental 


bill; that the said order was served on thts defendant and thet 





2 futile attempt was medo to attach Thomas A. Edison for con+ 
tempt; that rhout that time certain phonograths were shipped |to 
Pitt & Scott in New York City on the order of the North Amors 


| 

| 
tean Phonograph Company; ard this defendant shows thet the said 
| 
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Torth Ame 





phonographs were sold to ana billdd to the tean 


nograyh Company in the ordinary course of business under the 





| 
contract hetveen she defendant ard tha “orth Anericon Phono- 





graph Company, an@ that this defendant hed no knowledge as to 


Where the North American Phoncararh Company intended to sel! 


or use the said phenegraphs. And this defendant denies that 
1 





ipped tha s 





id shonograrhs 





ith eny knowledge or interitior 





Should be sold or used @lsev:are than in the United 


a 


Ounada. j 





And thts defendant admits that before the afpoin 


ment cf tha Receiver of the North Amertean Phonograrh Company — 


{t shipped numerous 





eraphs tv one Miller in the City 





York and to the Kansas Phonogesph Compsny and to one 


1s Lewis Young and to ove R. MN. Leonard and te 








Nudson 4 da to J 


the United States |and 








Ry Dub thls dePerdant s° ows sia phonograyhs 
vere shippad on the orders of the “8rth American PRonogra pH 


Company in the ordinary courso of business and ‘ere billed jto 





{t und thet this defen rever in sny way intentionally 





bern 2 party Lo the sald or use of any of saia phonographs fin 


erd C 





countries othar than the United 


nda end had ro 





knovledge as to the leged intertions of the said consignees 


or sny of them. 





and tuts aeverndant further a: swering says that it 





ais no k:owvledge to the phonograrphs alleged tu have bee 


shipped abroad by ti “orth American Phonograph Company, nar 





the phonogrephs alleged to have been sold by it to one 





Dougless for shipment abroad, nor as to any alleged errangement 


phonogrephs ¢t Antwerp. \ 


ky Lombard. for the | 





tlac a swering says that 1t 


And this defamlant furt 
| 


f3 40 mny conversation cr arrange rents bea 


twean 2. MM. Leonard and “tr. Gladstone as to the sale or ship- 
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ment of any phonosraphs, and it 





were shivped from tts factory with tie * 
) Of any of its easlovees tint s 


for vse or sale in France. 





And this defendsnt ¢& 





John &. Hardin was appointed ‘th Averican 





| Thonogravn Comps ny evd trail the variors orders regulating the 





| metrnods of sules to he ,ursved by re mode as in ssid 


Lesental ntll sllegad; thet since the appointment of said 





Receiver his assen~ 





Rocatvee ois aefenc 





bled Into phonograrhsa oany parts of phonogr 





hs helorging t9 





the North Amertesn Phonogra;n Coin; and has uclivered the } 





sas Thonogr Company, Jeorge E. 





Tewsbury and persons and coryorat ons in United 





States and 


def-rdand shows thit since the said Peceyver 





wis appointed it hans not manufactured ov sold ;honograrhs or 
phonograph supplies ta any :erson or corpourations for use in 


da except upon the order of the = 





the Untted States 


Receiver, nor to nny person or corpurations or use abroad 





except to the canplainart. or, upon its order, to its assigns, 
licensees aml agents; amd thet this court by Lts decree letaly 


| made his enjoined this defan 





ant from miunufacturing and selling 





or rhonogrnph supplies to any person or corporas 





tion Por use in the United Stutes or Cinada excayt to the sdid 
3 ) 
Receiver. 


And th 


methods ramiaseted hy 


















































isiuieetured Por} 





mchings, supplis.s or appliances, 


| 
sele or use in the United States or Cerada, from heine seld| 
| 
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etured by it for sale or) 


attaches—to avery phonograph.manute 
use in the United States a plate stating thet tre baatrinent 
could be used only in the United States and Canada; that such 
plates now ani always have been firmly attached to the Iron} 
eee eet one instrument by iron rivets and cannot he reoved 
without great difficulty; which is the mode of attachment that 
always has been in use. 


| « 
And this defendant for further answer unto the can- 


plaoinant's supplemental bill shows that the basis upon which 








this defendand was mede a party to the compluinunt's original 


| 
and amended bill was the alleged indentity in the managenen 


and controling interest of this defendant and the North Amer- 
iean Phonograph “ompnny; 27d thet it was not seriously pretend- 


| 
ed by the complainant that this defendant ever manufactured! or 





sold phonographs or phonograph supplies for any one except the 
complainant and the North American Phonograph Company; and that 
as the alleged identity of the management and control of this 
defendant and the North American Phonograrh Company cannot 
exist since the appointment of said Receiver and as no con- 
spiracy hetweent his defendent and the said Receiver to in- 
fringe the rights of the complainant now is alleged, the can- 
plainant, on the facts set ovt in its said hill, is not enti- 
tled to any decree for specific performance against this de+ 
fendnnt} -and as the complainant's right if any to recover dam- 
ages in this suit 1s dependent upon its right to the equitable 


| 
rellef of a decree for specific parformance, the complainant 





is entitled tono relief under its said supplemental bill. 
And tuts defendant submits to this Court that all and 


every of the matters in the complainant's svprlemontal bi11, 
\ 


mertioned are matters which may he tried and determined at law 
\ 


and with respact to which the complainant is not entitled to 


| 
any relief in this court; and this deferdant hopes he may have 
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the same heanefit of 4 








at's suid supplement - | 





And this defardant } tobe horce dismissed with 





. | 
in this behalf most vrongfully 


its ressonshie costs and ci 





sustained. 


Solisiters of defendant 


Ndison Phono, rs kh “)s. 








inYGS, 


Suunsel. 


of 
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| IN CHANCERY OF NEW JERSEY. 
| 


Between 
EDISON UNITED PHONOGRAPH CO. 
and 
THOMAS A. EDISON, et al. 


| MEMORANDUM FOR DEFENDANTS. 


| The complainant secured from Kr. Edison an assignment 
| Of his patents relating to the Phonograph for all fercten 

| countries of the world except United States and Canada, that 
assignment being coupled with the special reservation that it 
did not include *the right to use any of said inventions and 

| Sap rovenenss in or in connection with dolls, soyns toy ees 
| and clocks", The complainant has assigned its rights in 

| Mr. Edison's patents for Great Britain and Ireland to an 
English corporation. Mr. Edison is charged with having ship- 


ped to England a "kinetophone” which is the “kinetoscope" with 








| the reproducing parts of the ene connected and opera- 
Cpr pf} bene 

| ting with it, and Socks an imarmmition preventing the further 

shipment of kinstophones to England or other foreign countries 


except Canada, 


il. The complainant, having assigned its rights for 
England an the 3dison phonograph patents, is not entitled to 
the injunction. The Znglish company should ask for the re- 
ier, if anyone is cntitied to it. The complainant pretends 
jthat it has an interest with the English company in the sale 
lor automatic phonogrephs in England, and that the sale of the 


Re 








| 
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| kinetophones would interfer with that business. This is a 





mere pretence, as shown by Ur. Edison's affidavit, because for | 
two years past no effort has been made to market automatic ; 
phonographs in England. Besides this, it does not appear 
just what the arrangement is between the complainant and the 
English company, and the burden being on the complainant to 
make out its case, the injunction should be denied. For 
aught that appears, the arrangement betwoon the complainant 
| and the English company is simply one for the payment of the 
| Purchase money by the English company, and only makes the com- 
| PLainant & creditor of the English company and not a party 

| with substantive rights which it is entitled to protect inde- 
‘pendently of the English company by injunction. Purther than 
this, as appears by Hr. Edison's affidavit, the kinstophone 

| and phonograph are not competing machines, occupy ag distinct 

| fields. 


| Il. Even assuming that the complainant has estab- 
|lished its title to the relief, the injunction should be de- | 
| ntea because neither the complainant nor the English company 
is in the business of dealing in kinetophones, and is not in 
position to supply the trade, as stated by Mr. Edison. This 
fact 4s not and cannot be contradicted. Under these circum- 
stances a preliminary injunction ought not to be granted, but | 
'the determination of the complainant's rights should be poste 
poned until final hearing. ~ 

IIT. The complainant has not dealt equitably with 
| the defendants in the handling of the foreign phonograph busi- 
sian. It has not attempted to do a commercial business, as 


‘provided for by the contracts, but has devoted itself to the 
sale of territorial rights, which course has resulted in great 


‘loss to the defendants. The present attitude of the com- 












































plainant is that of tying up the phonograph business in foreign] 
| 





countries by means of its contracts and at the same time re- 
fusing to do that business itself. Under these circumstances 
any relief to which it is entitled under the contracts should 
be postponed until final hearing. 


IV. The kinetoscope ts a toy, and has always been so 
considered by Ur. Edison and others. It is of the class of 
toys known as philosophical toys, being simply an improved 
| Z0etrops. (See affidavit of ur. Edison and attached oxhibits; 
|@lso affidavit of Dr. Morton.) One of the definitions of toy 
in the Century Dictionary is as follows: 

"Something intended rathor for emisement than for serious 
use. A means of diversion; hence especially an object 
contrived or used for the amusement of children or others} 
a plaything; also something diminutive like a plaything.” 
|The Century Dictionary defines philosophical toy as follows: 
j "any device or contrivance of no practical uso which ser- 
\, } ves to illustrate some fact or principle of natural 
/ | science in an attractive or entertaining, as well as in- 
structive, manner.” 
| The kinetoscope, while undoubtedly a toy, is also undoubtedly 
jan apparatus for displaying toy figures. (See affidavits of 
lur. Edison and Dr. Morton.) This fact ia best determined by 
Pisctiinw into the instrumont itself. The pictures are only 
| three-quarters ef an inch long, and the height of the figures 
jis loss than that. These diminutive figures are somewhat en- 
| lnrred by magnifying eye-pieces, but the impression one gets 
‘as looking at them, as stated by Dr. Morton, is that they are 
toy figures. The contention cf the moving papers that the 
| reservation in the contract relates only to small and inexpen- 
sive phonographs, is not warranted by the contract itself or | 
by the gonoral purpose Of the reservation as explainad by | 
jur, Baison. No phonograph has yet boon made large enough 


| and loud enough to answer for use tn clocks to speak the hours» | 
and that is one of the Feeerved uses. Undoubtedly a small 














and inexpensive phonograph would be a toy in itself, and would | 





come within the reservation without putting it in relation 

with other parts. But the contract reserves the use of the 

inventions or improvements (without restriction as to size) 

“in or in connection with dolls, toys, toy figures and clocks". 

If the reservation was that the inventions or improvements 

‘a wore to be used only in these other devices, even then the ' 
contract would not indicate that a small-sized phonograph was 
only to be employed. But the broader statement, “in connec 
tion with", makes it entirely clear. It is not to bo as- 
sumed that a trivial right was reserved by the contract. The 
mors substantial right stated by Mr. Edison in his affidavit 
4s the reasonable interpretation. It should also be borne 
in mind that the contract is one made with an inventor who 
agrees to assign future inventions, thus covering uncreated 

? devices and contemplating new creations, and it was undoudted- 
ly contemplated that tho same {nventive ability would be 
exorcised in creating new uses for the phonograph which would 


be included under the reservation. \ 


RICHARD WN. DYER, 
Of Counsel for Defendants. 


Kew York, June 18, 1695, — 
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IN CHANCERY OF NEW JERSEY, 


Retween 


Rdison United Phonograph 
Company, 
Compl ain ent ° 
and On Supplenenteal Bill, 
The Edison Phonograph 
Works & North American 


Phonosraph Company et al,, 


Defendants, 


The Clerk in Chancery «ill please emend the 





supplanental bill filed on September 19, 1395, by insert- 
ing the following clause in the prayer on the last page 
pefore the prayer for an accounting: - 


"AnGd thet the Réison Phonograph “Works may be 





directed and enjoined not to menufacture, except for your 
omator and upon its order for ita assigns, agents and li- 
ecensees, any PhOnosraphs, graphovhonos or other speaking 

machines, OF Dhonozraph supplies or appliances for sale or 


use in eny part of the world except in the United States 


and the Dominion of Canada; and also to use its best en- 





ceavors either by agreemenf or by suitable marks or other-= 


wise to prevent any such machines, supodlies or appliances 


ure for sale or use in the United 








whiewit shall manu 
States or Canada from being s0l¢ or usad Clsevhere, and 
that it may be directed to take arreements from all per= 


sons to whom it shell 8¢1l ®uch machines, supplies or ap- 


plianees, Providing th#t they shai not be sola or used in 
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any Part of the world except the United States eng the noe t 


minion of Canada, and that the Edison Phonograph Works may 
be direstsd to place upon every phonograph, graphophons cr 
speaking machine, and upon all phonograph supplies and ape 
pliiances which it shall manufacture for sale or usa in $h?e 
United States or Canada, a suitable mark so affixed as not 
{ to be removable, declaring that such phonograph, grapho= 
phone or speaking machins, and such phonograph supplies 
and appliances are not to be 8014 or used elsewhere than 


in the United States or Canada,® 


Yours Respectfully, 





Datea October 30, 1895, 3's talonx 
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& And this defencant further answering seys tnat it does 





not appear by tne said bill of complaint that there is any 








privity of contract between the complsinant and the eaia 


North Anerilesn Gosgiany, or 





fondant, or tnat there now 





exists, or ever did exist, any weon 





or that the sev 
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in ang by this said bill mace or 
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sane benefit of 
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maintain and prove, and he prays to be hence dismissed with 


1s costs, | 




















A. Q. KEASBEY & SONS, 


7 EDWARD Q. KEASBI 
ATTORNEYS AND COUNSELLORS AT LAW, GEORGE M. KEASBEY 
PRUDENTIAL BUILDING, CHARLES L. BORGMEYER, 
ROOMS 738 TO 739, 


Lona Dis TANCE TELEPHONE, No. 938. 


Newark, N. J., Nov, 8th, 1895, 


Howard Hayes, Esq., 
Counsel for the Edison Phonograph Works, 
City. 


Dear Sir:- 

I send yo a copy of the amendment I have filed to 
the Supplemental bill of the Edison Phonograph Works. I understam 
that you have an answer filed before the time for hearing and that 
yemrat your suggestion I have now issued a subpoena, 


Yours very truly, 


‘ fi 
Eas 1/- D kK Ae y 


ifs 
' 


Howano W. Haves, ‘Terepnone No. 952. Gronce H. Laweenr. 


LAW OFFFICES 
x HAYES & LAMBERT, 
¢\ { p, 765 BROAD STREET, 
f NEWARK, N. J.y---- Yr..7 voce ee BRST 
Wn. 73 1343 


B. O Men yre 
EN Ss. "ae 


Cire ‘Pragya 








IN CHANCERY @F NEW JERSEY, 


Between 
Edison United Phonograph 
Company, 

Complainant, 

and 

Geor ge E. Tewksbury, Victor H, 
Emerson, United States Phono-~ 
graph Company and Kansas Phono- 


graph Company, 


Ae oe ae oe ee we ne we oe oe 04 0 oe oe 08 08 oe 


Defendants. 


STATE OF NEW YORK, 
Ss: 


20 00 oe 


CITY AND COUNTY OF NEW YORK, 


GEORGE N, MORISON, being duly sworn, says that 


he is the Secretary of the plaintiff corporation, and has 


been since its organization. That he is acquainted with 


the relations between the said plaintiff Company and 


the 


Edison Bell Phonograph Corporation, Limited, the English 


corporation which has purchased the patents and patent 


rights of the said plaintiff for Great Britain; and also 


knows of the number of machines which said English Company 


has received from the plaintiff under said emtract, 


De+ 


ponent knows that said English Company has not received 


mofe than one hundred automatic phonographs, and that it 


has not sold or hired the fifteen hundred automatic phono~ 


graphs, for which the plaintiff was to receive, under its 


contract with said English Company, twenty three thousand 
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(423,000) pounds out of the net proceeds, 


Deponent further states that the plaintiff com=< 


pany still retains its patent rights for all other coun- 
tries of the world, including France, to which, as depo- 
nent is informed and believes, the said defendants, or 
some of them, have shipped phonographs, and threaten to 
ship others, 

Sworn to and subscribed 
before me a Notary Public 
@. N. Morison, 


of the State of New York, 


in the City of New York, this 


oe oe oe 00 0 oe 06 ne oe 


6th day of June, 1895, 
B. R. Higgins, 
Notary Publis, 


(L.S.) Kirfs County, 
naz 


Certificate filed in New York City 


Raymond R, Wi 








arch Librar 


aie 


foreigm comtries, md the Edison Phonograph Works ac= 

quired no right to sell, tut only the right to manufacture | 

for the North American Phonograph Company, for use in 

the Uni ted States and Canada, and for your orator for use 
other 

in all,parts of the world, and becane also expressly bound 


to your orator not to manufacture for any one else for 


sale or use in any part of the world except the United 


States and Canada, and t use its best endeavors, either 


by suitable marks or otjierwise, to prevent phonopraphs 


which it should manufacture for sale or use in the United 
States or Canada from being 1d or used elsewhere, 

And _ your orator furthe howe ‘tens On or about 
the fourteenth day of November, 1893, your orator filed 
a bill in this Court against the Edison Phonograph Works 
and the North American Phonograph Company, alleging that 
the Edison Phonograph Works had manufactured phonographs 
for sale in foreig countries, ana that the North Ameri= 
can Company had sold then for use abroad, and that the 
two Companies, being practically under the same manage= 
ment, combined together to make, sell and dsliver phono= 
graphs to dealers in the United States and Canada, for 
the express purpose of being sold in frei countries 
othe than Canada, and praying an injunction against such 
sales and shipment of phonographs for sale or use in any 
foreign eoumeey except Canada, whether direetly or in= 
directly, mda temporary restraining order was made 
against the defendants. Afterwards, while the hear ing 
on the mle to show cause was pending, the North American 


Company became insolvent, and one Jom R. Hardin was ap~ 
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pointed receiver of said Company, in\a suit brought in 
this Court by Walter Cutting against the North Amer ican 
Phonograph Company, and ‘thereupon the said John R. Hardin, 
as such receive, was made a defendant to your orator's 
suit, by an order in said suit dated on the twenty-first 
day of September, 1894, and, at the same time, on the 
application of your orator, made in the suit in which 

said Jom R. Hardin was appointed receiver, an order was 
made, dated on the twentieth day of September, 1894, a 
copy whereof is hereto annexed and marked Exhibit "B", by 
which it wes ordered and directed'as foblows: "that the 
said Jom R, Hardin, receiver, in making sales of my 
Phonographs or phonographic supplies or sppliances, . 
whe ther at public or private sale, shall before the de-= 
livery of the gods take from the purchaser a receipt, in 
writing, showing the number of the machine, and the nature 
and quantity of the supplios and eppliances, and also 
giving notice that such machines, mpplied na appliances 
are mld subject to the provisions and obligations of an 
agreement, in writing, made August first, eighteen minded 
and eighty-eight, between Thomas A. Edison and the North 
American Phonograph Company and Jesse He Lippincott, by 
the seventh Dargareph of which it was provided as follows: 
‘the North American Company shall not sell phonographs 

for use in wuntries other than the United States and 
Canadas, nor interfere in any way with the foreig wsi- 
ness of the said Edison. The said Edison is also to have 
the exclusive right in perpetuity to manufacture phono» 
graphs and all supplies therefor, for export,'* 
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And_your orator further shows that the said 
Jom R, Hardin, as such Receiver, has continued to make 
sales Of phonographs and phonograph supplies, and your ! 


Orator is assured by said receiver that in every case he | 








has exacted and received from the purchasers of all phono~ 





i) graphs and phonograph supplies a receipt, in wri ting, in 
i} Pursuance of the terms of the aforesaid order, and that | 


he has exacted such receipt in all sales made to the 
Kansas Phonograph Company, hereinafter mentioned. 

And your orator further shows that some years 
ago, about the year 1889, the Kans as Fhonogaph Company 
Was organized, and was managed until recently by George 
E. Tewksbury and one S. S. Ott, who had been andis the 
partner of said Tewksbury in. several real estate ae 
actions, md mre recently said Tewksbury cane East, md 
in or about January, 1894, acquired control of the United 
States Phonograph Company, a corporation organized under 
the laws of New Jersey, for the purpose of dealing in 
phonographs, with a seit capital of three hundred 
thousand dollars, a Company having no contractual re- 
lations with the holders of the phonograph patents either 


for the United States and Canada, or for other countries; 





and that said’Tewksbury became the Treasurer and Vic tor 
H. Emerson the President of said Company. That said 
Emerson had been previously engaged in the phonograph 
. business in New Jersey, and, as your @}ator is informed 
and believes, was well acquainted with the contracts 
above referred to, ami with the rights of yow orator, 


That said Emerson and Tewksbury have ever since, either 
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individually or as officers and agents of said cor pora- 
tions, been carrying on the business of sell ing phono- 
graphs and phonograph supplies, and were carrying on their 
business in the City of Newark, New Jersey, and, acting 
on behalf of thanselves, or one or both of said Companies, 
th y pur chased phonographs and phonograph supplies from 
the North American Company, and since the appointment 
of Jom R. Hardin as receiver, they have purchased a 
large mumber of phonorgraphs and phonograph supplies from 
said Joh R, Hardin, as receiver, in the name of the 
Kansas Phonograph Company; and your orator is informed 
and believes that in making such purchases they have given 
the said Jom R. Hardin a receipt, simed in the name of 
the Kansas Company by S. S. Ott, President, and in ole 
instance in the name of George E. Tewksbury, in pursuance 
of the order above mentioned, and substantially in the 
form hevetn annexed, and marked Exhibit "C", and the 
phonographs were delivered ‘at the Edison Phonograph Works, 
in Orange, to said Emerson md Tewksbury, who sent a 
wagon to receive the same, and one receipt at least was 
signed in the name of the Kansas Phonograph Company, by 
Ott md Tewkstury, Managers. 

_And, your orator further, shows that said Victor 
H. Emerson and George E, Tewkstury were familiar with the 
above mmtioned contracts relating to the manufacture and 
sale of phonographs, and were well acquainted with @ 
fact, that the North American Phonograph Company has pur= 
chased from the said Edison only the right to sell in the 


United States and Canada, and had agreed with him not to 
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sell phonographs or phonograph supplies in other cowmtries 


and not to interfere with the freim business of said 
Edison, and that you orator had the exclusive ri ght 

to sell phonographs outside of the United States and 
Canada, and that the Edison Phonograph Yorks had agreed 
with your orator that it would use its best endeavors, 
either by agreement, or by suitable marks, or otherwise, 
to prevent any phonographs and phonographic supplies or 
appliances, which it should mmufactture for sale and use 
in ‘the United States and Canada, from being sold or used 
elsewhere, . . 


And before said Jol R. Hardin was appointed 


receiver, your orator's gmeral counsel distinctly in« 


formed said George E, Tewksbury that the Edison United 
Phonograph Company was the ower of all the patents, md 
rights relating to phonographs and graphophones, for all 
the countries of ti wrld ‘other than the United States 
and Canada, and requested said Tewksbury not to continue 
shipping goods to foreim cowmtries. And since the 
appointment of said Jom R. Hardin as receiver, all phono- 
graphs that have Diotgey er chaned by the Kansas Phonograph 
Company, or said Emerson and Tewksbury, have been pur= 
chased only after the execution of the receipt as above 
set forth, and were purchased with the distinct knowledge 
of the aforesaid agreements, and that the said North 
American Company and said John R. Hardin, receiver, had 
no right to sell sich phonographs for use or sale abroad, 
and that the phonographs so purchased were subject to 


the rights given by the aforesaid agreements, and your 
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orator's rights, as above set forth, 


And_ your orator further shows that it is in- 
: \ 


formed and believes, that a large mmber of phonographs 


were purchased in this way, and mbject to this receipt, 
in the neme of the Kansas Phonograph Company, or in their 
own names, by the said Emerson md Tewksbury, and that a 
large mmber of these machines, so purchased, were sold 
for use in wuntries other than the United States and 
Canada, and in such & manner as to interfere with the 
foreign business which said Edison ha@ transferred to 
your orator, and that such sales were made by the said 
Emerson and Tewksbury, ei ther directly or through the 
United States Phonograph Company, of which they were the 
President and Treasurer, or through the Kansas Phonograph 
Company, for wich they were acting as ‘satin: and that~ 
such sales were made in spite of the notice given by the 
receiver under the order of this Court, amd with knowledge 
that the phonographs were to be used abroad, and with the 
iutentiion of obtaining a market to which they were not 
entitled, and in derogation of the rights of your orator, 
which were well known to the Kansas Phonograph Company, 

to the United States Phonograph Company, and to said 
Emerson and Tewksbury; andi the defendants combined to~ 
gether for the purpose of maing sich sales end pro fiting 
at the expense of your orator's rights in the premises, a 
and that they are continuing to meke such sales, and 
threaten to do so in the future; and that at an exanina= 
tion recently held before Herbert Howard Wilson, Esq., 


British Vice Consul at New York, in an action brought in 
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an English Court, by the Edison Bell Phonograph Corpora- | 
the said Tewksbury admitted, that 
tion, Limited, against James E. Slough career he orgeni~ | 
zatton of the United States Phonograph Company, in Janu= 
ary, 1894, *tososmih Demivebiayx mzinbbtabatast he had f 
supplied the said Hough, in London, and othe: parties 


in Great Britain, with phonograph machines and supplies, 


at various times up to the present time, 


And your orator furthe shows that on or about 


the fburteenth day of September, 1894, the-said defendant 


1 
i 
{ 


Emerson shipped a number of phonographs to ore Werner, 


in Paris, France; ami that on or about the twenty-first 
day of September, 1894, the said Emerson shipped a large 
mumber of phonographs to one Vifquaim, in Paris, France; 
and that on or about the twenty-oighth day of gap tanner: 
1894, the said defendants, or one of them, made a ship= 
ment of phonographs and supplies to the Provincial Phono~ 
graph Gonipeny , in Englend; and ‘that on or about the fifth 
day of November, 1894, the said @fendants, or one of 
then, shipped a quantity of phonographic sipplies to 
London, through Pitt & Scott, Shipping Agents for New York 
and England; and that on or about the tenth day of Novem= 
bor, 1894, a large shipment of machines and supplies was 


made by the defendants, or one of than, either to England 





or France, through the said Pitt &NScott; and that on or 
about the sixteenth day of April, 1895, the said a@fend- 
ants, or one of them, made a shipment to London; that 
these shipments were made either directly from the Edison 


Phonograph Works, in West Orange, or from the office of 








said Tewksbury and Emerson, which is also the office of 
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Serb dtt..sadiiaensaaenae ssa ania a 
STATE OF NEW YORK, ) 
) 
CITY AND COUNTY ) ss: 
) 
) 


OF NEW YORK, 


! 
THEODORE SELIGMAN, of full age, 


being duly sworn according to law, on his oath sai th, 
that he is the General Comsel of the EDISON UNITED PHONO= 
GRAPH COMPANY, the complainant in this suit, md has had 
charge of its business since its organization; that he 
has read the above bill of complaint, md that the said 
bill is true to the best of his knowledge, informa tion 
and belief, 

} -And_in truth he says. that it de true that the 
said Thomas A. Edison was the omer of the phonograph 
patents mentioned in the bill, end the improvements re- 
lating to said inventions; and that said Edison trans- 
ferred his rights thereunder for all Parts of the world 
except the Uni ted Satie and the Dominion of Canada to 
the said complainant, as set forth in the bill; and also 
that the North American Phonograph Company acquired the 
said Edison's rights and interests in said inventions for 
the United States and the Dominion of Canada, as set 
forth in the bill; amd that by an agreement, dated on the 
first day of Augast, 1888, the said North American Com= 
pany agreed with said Edison not - sell phonographs for 
use in countries other thm the United States and Canada, 
or interfere in any way with the foreig twesiness of the 
said Edison; and that the rights of the complainant were 


acquired from said Edison after the said agreement with 


sis 
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the North American Company, as in the bill sot forth, and 


included all rights acquired by him under said agreement 
for the protection of his foreign business, 

And_this deponent further says, that it is 
true that a bill of complaint was filed against the North 
American Phonorraph Company, to enjoin it from nolling 
phonogr ophs for use in countrios othor than the Unitod 
States and Canada, and that pending said suit Jom Re 
Hardin was appointed receiver of said North American 
Company, and was made a party to said suit; and that on 
the application of your orator, on order was made in the 
suit in which said John R. Hardin was aypointed race ivory 
directing him not ‘to mko salos of phonographs without 
taking from evory purchaser a receipt, and giving notice 
that the mchines and supplies or mpliances were sold 
subject to the provisions of tho aforesaid agreement, 
dated the first day of Augist, 1888, by the seventh paras 
graph of which it was provided as sot forth in tha bill 
of complaint, md a copy of vhich order is hereto annexed 
and marked Exhibit “B". 

And‘ this deponent further says that the re- 
ceipt hereto annexed is a blank form furnished by John R. 
Hardin as that used by him in mking sales of phonographs. 

And this dsponent is informed in mach manrer 


that he believes it to be true, that said John R. Hardin, 


as receiver, has sold a lar ge number.of phonographs and 


phonograph supplies, yhich he has delivered to the said 


Tewksbury upon receipts similar to the receipt above 


mentioned, si ged in the nane of the Kansas Phonograph 














ro al 


Raymond R. Wile 
Research Library 





Company, S. S. Ott, President, and in one instance by 
George E, Tewkstury; and that mch receipts have been 

. 
delivered to said Jom R. Hardin by said Tewksbury, md 
the phonographs have been delivered at the Edison Phono= 
eraph Works in West Orange, in a wagon sent for than by 
said Tewksbury and Emerson, 

And _ this dponent further says that he is in= 
forme d,and believes it to be true, that the United States 
Phonograph Company is a corporation which is managed by 
said Tewksbury and Emerson, said Tewksbury's name appear= 
ing as Treasurer on the certificates of stock, and ‘that of 
Victor H, Emerson as President, md the office being at 
87 or ange Street, Which is also the office of said Victor 
H. Emerson and George E, Tewksbury, where they have ‘been 
carrying on the phonograph business for a number of years. 

And_this deponent further says that he heard 
the eatiebny ge Geor ge E, Tewksbury, ta&en in the suit 
above referred to, before the British Vice Consul, md 
that on such exemination said George E, Tewksbury admitted 
that since the organization of the United States Phono= 
eraph Company, fr which he admitted he is engged, he 
had sold phonographs to James E. Hough, in London, and 
that he had shipped phonographs to other persons in Eng 
land and to other parts of Europe; and also adnitted that 
he was familiar with the terms of the contract made by 
the North American Company with Thomas A, Edison, by 
which it agreed not to sell phonographs for use in cun= 


tries other than the United States and Canada. 


And this deponent further says that in a con- 
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versution between himself and said Tevksbury, ei ther 


‘about the end of Augist or the first of September, 1894, 
at the office of A. Q. Keasbey & Sons, in Newark, New 
Jersey, this deponent stated clearly to said Tevkstury 
that the Edison United Phonograph Company was the omer 
of all the patent rights relating to phonographs or 
@raphophoneés for all countries of the wrld other thm 
‘the United States and Canada, and requested said Tewks- 
bury not to continue shipping phonographs ain phono graph 
supplies to foreim countries, 

And this deponent further says that it is truo, 
as stated in said bill, that the Edison Uni ted Phonograph 
Company has conveyed all of its rights in Great Britain. 
and Ireland to the corporation organized under the laws 
of that Kingdom for the purpose of acquiring the same; 
and that said corporation is still the ower of said 
rights; and that the said Edison United Phonograph Company 
is the omer of one-third of the capital stock of said 
corporation, and reserved to itself prior rights to 
receiye Twenty-three thousand pounds (24,000,) out of 
the net proceeds to be derived by such British corpora- 
tion from the sale or hire of the first fifteen hmndred 
(1500) automatic phonographs in the said Kingdom; and that 
‘it is true that a large business has been built up in 
England, and that the complainant has begun to establish 
a basiness in various other parts of the world, and that 
it-is greatly injured in establishing such twsiness by 
the shipment and sale of phonographs from this country, 
without regard to its rights in foreign countries; and 
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that such shipments are very injurious to the rights 


{ead business of the complainant, and are cavsing irrepar- 
able demage, in preventing the complainmt from establish= 
ing its tusiness upon a proper footing; and that such 
shipments greatly imperil negotiations for the sale of 
rights in Great Britain, and especially those relating 

to the automatic phonographs,. 
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e IN CHANCERY OF NEW JERSEY. 


Between 
Edison United Phonograph 


Company, 
Complainant 


and 
George K. Tewksbury, Victor H. 
Emerson, United States Phonograph 


Company 


Defendants. 


STATE OF NEW YORK 


“ 


CITY AND COUNTY OF NEW YORK 


SS¢ 


ROBERT M. LEONARD, being duly sworn, says that on 
November 5th, 1894, he went to Newark, New Jersey, and called 
at the office of the United States Phonograph Company, at Noe 
87 Orange Street, in said City, and there met Mr. George E. 
Tewksbury, one of the defendants in the above entitled ac- 
tion. That he purchased certain phonographic supplies hod 
the said Tewksbury, which he stated that he wished to have 
shipped to London, paprently and that said Tewksbury sold him 
ts Sughd 
the supplies and adipoen the same for him,by Pitt & Scott, 
who do an express business between New York and Europe. That 
said Tewksbury told deponent that all goods shipped to Europe 
by him were shipped through said Pitt & Scott, as he had an 
arrangement with then by which these goods could be shipped 
in order to avoid trouble. That his arrangement was to mark 


the cases containing the goods with only the initial of the 
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consignee in a diamond, ana! to ship ahepacode by the Wells & 
Fargo Express to the said Pitt & Scott, in New York, and to 
write a letter to said Pitt & Scott, instructing them to send 
the bill of lading to the purchaser, and also giving the 
names of the parties in Europe to whom the goods were to be 
delivered. - 

That subsequently deponent purchased other phono= 
graph supplies: from said Tewksbury, which were likewise nape 
ed to Europe by said Tewksbury in a similar manners 

That deponent visited the said Tewksbury a third 
time, at his said place of business, in Orange Street, Newark, 
on the 7th day of May, 1895, and, in response to an inquiry 
of deponent's, the said Tewksbury stated that he would sell 
and ship to Europe for deponent phonograph bodies and sup- 
plies, which said Tewksbury stated came directly from ite. 
Edison Phonograph Works, and the said Tewksbury further 
Bilao ie was in the habit of shipping phonographs and 
supplies to Europe which he had obtained from the Edison 
Phonograph Works, and stated that he had two agents in Paris, 
whose names were Weviiee and Vifquain, to whom he was con= 
stantly sending such phonographs and supplies, and said ——e 
bury qualified his statement as to the receiving of phono= 
graphs and supplies from the Edison Phonograph Works by 
stating that owing to some trouble he was obliged to obtain 
all his goods from said Edison Phonograph Works through the 
intervention of the Receiver of the North American Phonograph 


Company, and that he was making 2 shipment to Paris of such 
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goods that week, and would ship any order of this deponent's 


with them. f 
{ 

Sworn to before me this plex WZ; coals i 
y } 


24th day of mal won 1895. 
One ree yolk ee ee if 
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State of New Jersey : | | 


County of Essex i ss. George E. Tewksbury being duly 


sworn upon his oath says: I am the 
Treasurer of the United States Phonograph Company. I was for— li 
| merly Vice President ami a Director of the Kansas Phonograph | i 
Company, but resigned from both offices more than a year ago. 
Since that time I have had nothing to do with the business of 
the Kansas Phonograph Compmy. I kmoy hardly anything about | } 
it. I have nothing to do with its business, its policy, or |” 
| its resourses. I formerly was a partner of Simon S. Ott of 
Topeka, Kansas compoising the firm of Ott Tewksbury. Our} 2 | 
firm were General Managers of the Kansas Phonograph Company. 
After I resigned from its Vice Presidency and left the West, 


the ‘firm rame of Ott & Tewksbury, Menagers was retained for 
business reasons only, so as not to disturb the subsisting | 


relations between the company and the public. Mr. Ott is the j 


sole Manager of the Kansas Phonograph Company, 
The Kansas Phonograph Company is a corporation amd in 
in the Fall of 1888 it received from The North American Phono- 


| 
H | | 
greph Company a license to use and sell phonographs. I have 
read over the affidavit of Robert M. Leonard. I do not re-| | | 
call the circumstance as I talk to a large nuiber of persons | 
at the company's office every day on such subjects: I have | 
| no doubt that if he asked me, I told him we would sell him |; 
phonographs and would ship them to Pitt & Scott, who are ship- y 
ping merchants. I find on reference to our books that the | 
goods were sent to Pitt & Scott at New York via Wells, Fargo 


& Cos. Express from Newark. I am positive, however, that I 
A 
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| aia not tell him that they would be marked with a symbol in- 
| stead of a mame to avoid detection in case they were to be oh 
shipped abroad. That plan of marking is the ordinary method 
pursued in shipping goods. It is untrue that we have or had 
hany special arrangements with Pitt & Scott. While I don't 
remember it I probably told him that the phonograph bodies 
ani supplies that he wanted would come from the Edison Phono- 
greph Works as that was the truth. They are manufactured 
\there. But I never told him that they came direct from the 
\Works. in the sense that they were shipped directly from there. 
iI did not tell him that we had any agents in Paris. We nei- 
ther have nor ever had any agents there . The two names he 


mentions are merely customers of the company. 


In regard to Pitt & Scott sending the bill of lading di- 





rectly to the consignee, I would state that it is often custo- 
mary for shipping agents to forward one bill of lading direct- 
ly to the consignee in order to save the time consumed by sent 
jing it to thefons ignoyfor him to send. The consignee cannot 
get the goods until he gets the bill of lading. 

The statement-that any goods for Leonard, or anybody 
Lise, could go forward as a part of another man's order is 
obviously untrue on the face of it, unless such customer was 
acting as agent for the other. I never made such a statement. 
I have been familiar with the general situation in phono- 


graph matters for many years. Whike I have not inspected the 


boo, 21 expired in February 1894 at the time the English pat- 
nt, founded on it expired. 
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original documents and papers, my information is in regard to |’ 


| : wie 
What are matters of general knowledge. The Edison patent No.g 


‘ 


/All the basic foreign patents have expired. That leaves the 
general manufacture of phonogrphs open to everyone. The ex- 
isting patents both in this country and abroad cover only im- 


provements and modificatims of the original machine. All 





i 





the existing French phonograph patents assigned by Edison to b- 





the Edison United Phonograph Company have lately been declared 
invalid by the Court at Paris. I have a copy of the decision 
and (translated) it is as follovs: 
"March 20 1895 

llth Chamber : 

Edison's Phonograph and CMR; WA . 

Whereas the Edison United Phonograph has started 
proceedings for infringement against M. Michel Verner ami oth- 
ers of 85 Rue Richelieu. 
Ard whereas the said Company acts as the omer of the 
patents taken in France by Edison in October 10th 1888, and 
December 6th 1889 for improvements on phonographs, and claims 
ithat apperatus exactly similar to those described in the pat- 
lonts aforesaid have.been unlawfully exhibited, sold and sas 
iby the defmdants in France, and that as compensation for dam- 
age s sustained the said Company claims, in addition to the 
penalties provided by law, damages to be fixed by the state. 





Whereas from the papers in the case it appears that Edi- 
son, after having organized under the name “Edison Phonograph 


Works", a company to which he granted the monopoly of manufac- 


iture for America and Canaia, established in February 1890 the 


(plaintff company in this case and gave to them the right\to U 
\ 


manufacture sell and exploit in all other countries. 
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And whereas the defendants acknowledge all these facts 
ami do not deny the validity of the patents spoken of; nor 
the similarity of the apparatus found in their hands, with 


Company have a 
\Edi son United Phonograph,incurred for lack of 2/flolatow 





! Whereas the plaintiff does not deny that it has been in- 
active during two consecutive years, but it maintains that it 
had been prevented by causes beyond its control, especially 
the poverty of its pecuniary resources, the lack of sufficient) 
| improved tools necessary for the manufacturing of an instru- 
| ment so delicate as the phonograph, the manifest bad faith of 
| the Edison Phonograph Works in ignoring the obligation to lend 
its aid to its licensee. 

Whereas the Edison United Phonograph Company does not 
deny that the explgtation required by law means the manufac- 
ture itself; but it relies upon the helplessness to which it 
fake reduced by lack of capital, and the unsuccessfulness of é#- 
its active efforts to procure it. 

1 Whereas this excuse will not be accepted by the Court, 
since the situation in our opinion is not that of an inventor 


prevented by his praperty poverty or other specific difficul- 





ties from pushing his discovery; but of an organized company 


with a view of speculation, which has weighed its means of 





|action, and could forsee the consequencées cd its inactivity 
ar; 


0 
and since if at first it could not establish dagk works like 
| the other Amrican companies with which Edison had been iden- 


tifies; by applying to other French manvfacturers, it could 

















have provided for the construction of a sufficient number of a 








those patented; but they set up the forfeitures which the L 


}according to the terms of Art 32 of the law of July 5th, 1844;/-- 
i — 
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| instruments, to avoid the forteitare, ami since it has, in 
! fact, caused some of them to be mde unier those circumstances 
md since it is to be supposed that if it has limited itself 
to this too restricted production it must have been that by an 


| erroneous interpretation of the law that it thought to main- 








tain its rights by showing at long intervals this pretence of 
| manufacture. , 
Whereas, under these circumstances the unsuccessful ne- 
gotiations had during the last months of 1891 with prominent 
capitalists was not a sufficient fulfillment of the real ex- |” 
| ploitation to which the inventor or his ase ignees were ion. 
t Whereas among the documents produced there is a contract 
of license of March 11, 1890, between the Edison United Phonor 
Company a 

& aph and the Edison Phonograph Works. 

And since according to this agreement the latter company 
reserved to itself the monopoly of manufacture wherever the re 
Edison United Phonograph should be established, ani it impose 
on the other party the corresponding obligation of ale 
' ing manufactories in the countries, the laws of which niga 
| for the maintenance of an exclusive right, the manufacture in 
| such territory. , 

Whereas it was for the petitioning Company to demand fro} 
| its assignor the strict fulfillment of its engagements, so as 
to insure the explotation of the patents. 

Whereas it is true, that it is insisted that Edison and |/ 
the Edison Phonograph Works have have acted with marked bad 
faith towaitds the plaintiff, ani that it a been compelled 
to begin a suit which is now pending before tke Justice of thp 


United States; 
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But, whereas from the documents produced in favor of thig 


assertion it is evident that if a suit was begun at the tardy 





date of 1893, there was another object, the damage is alluded 
to, and it had no other aim than to redress the wrong commit- 
ted by Edison and his as: igneesin sending abroadphonographs 


| which properly could not be sold except in America and Cana- 
| ae 








q da; 
i Whereas the Edison United Phonograph Company does not 
| justify, nor even allege, to have demanied from the Edison 
Phonograph Works to furnish then, according to the stipula- 
| tions of the contract, the instruments necessary to sxpiaih 
the business, ani that in default of this the plaintiff could 


i 


not consider itself free from contractural engagements, and 


ferred to by art. 32 of the law of July 5, 1844, ami that it & 
has no right to bring these proceedings before this court 
Therefore 
The defendants are absolved, without cost; 
And the Court declares null and void the seizures prac- 
ticed; that they were made without authority of lew; and 


orders the restitution of the gocis seized. 


The United Company is condemned to pay costs" 








: The English patents have been in suit and it has been i 
cided in the English Courts that the present style of Phono- 
| graph with slight modifications is not an infringement on the 














authorized to treat with other persons in regard tothe same | | 


Whereas it has in consequence incurred their penalty rete 
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| title and interest in his foreign patents. There is no trans+ 

















English patents. Tho modifications necessary do not substan4 


tially change the instrument. Such phonographs ‘are advertisd—- 


a rien) in Lonion as not infri ing any patents, Phang rapes d. 
The ates in the complainants bill as to the contents 
of the contract of March 11, 1890 is not correct. That oon= 


| tract merely assigns to the “complainants all Edisons right, 





| fer of business or good will in regard tothe patents and it 


attempts only to define the rights of the parties during the 


lifetime of the patents. The only transfer of good will is 


in the tenth clause which provides “It being intended “for the |” 


first party, as regards all countries covered by this agree- 
ment, in which there are no patent lavs or other anithoribatiies 
governmental protection for inventors, to transfer and assign 
to the second party herein his good will relating to all of 
his inventions covered hereby". Other contracts as to the 
mamfacture were made at the sane all based on the patents 
with no reference to any existing or contemplated busine sse 
The contract of August 1, 1888 was one of several agreement 8 
made by Mr. Edison at or “about that time in regard to the same 


subject matter looking toward the exploitation of his phono- 


graph inventions. They were all part of the samegeneral z 


transaction. They granted rights and imposed restrictions 
for the lifetime of the patents. They were designed to de- 
fine the rights of the parties umer ani during the life of 
the patents and not thereafter. The patents having expired 
the general public has the right to manufacture andi sell the 
instruments and uae) restrictive covenants are no longer in 


forces: In Holland ° ‘esti Turkey there are no patent laws and 
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| to the North American Company his American Phonograph patents 














j; consequently no phonograph patents. A considerable phono- 
graph business is now done in Hollang but none by the Edison 
/United Phonograph Companys Mr. Edison has never transferred 


some of them are the property of the Edisoh Phonograph Compa~ 
ny, And he holds the others still. The $500,000. nectioned 
in the ninth clause of the contract of August 1, 1888 was nev~ 
er paid to Edison and that contract has no validity. 
I am informed and believe that the contract between Mr. 
Edison qnd the Edison United Yas made Tor the purpose of in- 
troducing the phonograph to the public. It is a fact of sie 
mon knowledge, and of personal knowledge to m, that the Bai- 
son United Company is and has been endeatorirg to make a stock 
jobbing operation of the transaction. This is cmtrary to 
ithe long promised design of Mr. Edison, and the agreement with 
Mr. Edison. One of the officers of the Edison United Compa- 
I ny Mr. Seligman stated to me on one occasion that they pre~ 
ferred to sell out their rights even at this late day, as they 
(believed they could make more money out of the scheme by that 
| 


course, aim that they did not care to prosecute the legitimte 


t 
‘business of introducing machines. This is of common notoriety 


jman referred to in his affidavit he did not suggsst that the 

Edison United Company had any right to stop the United States 
‘Company from shipping phonographs abroad. When the contracts 
lof August 1, 1888 and March 11, 1890 were made there was no 


business whatever being done abroad in phonographs or phono- 


graph supplées. 














| 








in the phonograph world. In my conversation with Mr. Seligaml- 
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Ever since they obtained their contracts from Mr. Edison theyli 
have pursued the policy of trying to sell territorial rights 
in foreign countries. Until lately they have never tried to 


sell any phonographs there, and have only disposed of their 











lrights in one country, namly Great Britain aml Ireland. In 
all the rest of the world they have done no business whatever 
lard have no organization or agencies for doing the business. 
There is a considerable public demand for phonographs in Eu- 
rope, but they have taken no stepdad to fill it. They, on the 
other hand, have for many years entirely refused to supply 
that demand. The offers to sell Gionesredie which they have 
lately made have been at prohibitory prices; in some cases 

at more then ten'times the market price. It is understood 
in the trade that these offers of sale were not made with a 
view to creating a market for the goods, and my information in 
the matter is to the effect that the sales have amounted prac- 
tically to nothing and that the offers made were made in Great 


Britain only. 
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der on Mr. Hardin the Receiver of the North oT Company 
of this su 
which would have accomplished the purpos®, It pelle pury 





chasers from the Receiver to make specific agreement not to 
sell for use abroad and not to sell to others for sale or use 
\ ebroade But it was obtained ex parte from Vice Chancellor 
j Ven Fleet under a misunderstanding as to the contractural re 


lations between the parties, and was soon after modified by 


him so that as it now stands it amounts mrely to a notice of 


ent action is an attempt to accomplish by'suit against the 
purchaserwhat could not be accomplished-y suit against the 
seller. 

At the conclusion of Seligman's affidavit he states that 
our businsss is preventing the complainant from establishing 
its own business on a proper footing dtes Elsewhere he says 
that the Edison United Company acquired its alleged rights in 
1890. It can hardly be said that a business which has been 


in existence cathy, the last year of the five that have since 


Edison United Company to establish its business during the 
four years that preceeded. 
Sworn to ani subscribed this : 
1Bth day of June A. D. 1895 





before me at Newark, N. J. 
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elapsed, could have.gnything to do with the failure of the * 


The Edison United Phonograph Company once obtained an or 


the existences of the contract of August lst, 1888. The wal 
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| State of Nev Jersey : 


i . 
County of Essex : ss. George I. Tewksbury being duly ssex 


wm hes 


Sworn, S2ys ; since making my former 
affidavit in this case I have kaxurd un aff learned from Mr. 
Edison's statements under oath that neither the English Phono4 
graph Company nor the Edison Phonograph Company have made any 
effort to exploit the phonograph for amusement purposes and 


that the Edison United Phonograph Company have pwr'chased al- 





together from the Edison Phonograph Works only one hundred 
automatic phonographs, and that those were bought in 1803. 

Mr. Edison's opinion on the matter as appears from sworn state 
ments appears that x£ the English plan of the complainant amd 
the English Company to market automatic phonographs in England 
has long since been abandoned. Mr. Edison further states arid 
his statement, is re& in accordance with the facts as they are 
generally understood in the phonograph world, that the Edison 
I United Company has always refused to sell phonographs and insé 
stead of actually promoting a commercial business as contemp 
plated by the contract made with him has devoted itself to 
eiforts to sell terriotorial rights; that the result has been 
that the foreign business has anounted to very little; am 
that the phonograph business of thw whole world outside of 
ithe United States and Canada is locked up am kept unused by 
the Edison United Phonograph Company; and tlat she fa such 
| faitore to sell machines and properly exploit the business 
has resulted in the forfeiture of many of th [phonograph pabeh 
patents 5 

} I would further state that the United States Phonograph 

i 








Company has never sold but six phonographs that were arranged 
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''so as to be operated automaticly by English coins. Those 
| were sold to the complainants. 


a to and subscribed thig 





Ast dey of June A, De 1895 Bowel 
Hef ore me at Nevark, N. J. t bboy 
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